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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
SHANE N. BRANS,
Defendant-Appellant.

NO. 43373
Canyon County Case No.
CR-2015-961

RESPONDENT'S BRIEF

Issue
Has Brans failed to establish that the district court abused its discretion, either by
imposing concurrent unified sentences of 10 years, with two years fixed, for two counts
of felony injury to a child, and a consecutive unified sentence of 10 years, with six years
fixed, for a third count of injury to a child, or by denying his Rule 35 motion for reduction
of his sentences?

Brans Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Brans pled guilty to three counts of felony injury to a child and the district court
imposed concurrent unified sentences of 10 years, with two years fixed, for the first two
counts, and a consecutive unified sentence of 10 years, with six years fixed, for the third
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count.

(R., pp.71-73.)

Brans filed a notice of appeal timely from the judgment of

conviction. (R., pp.74-77.) He also filed a timely Rule 35 motion for reduction of his
sentences, which the district court denied. (R., pp.81-85, 93-96.)
Brans asserts his sentences are excessive in light of his support from a friend,
work history, participation in programs while incarcerated, and purported remorse and
acceptance of responsibility.

(Appellant’s brief, pp.3-6.)

The record supports the

sentences imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony injury to a child is 10 years. I.C. § 181501. The district court imposed concurrent unified sentences of 10 years, with two
years fixed, for the first two counts of felony injury to a child, and a consecutive unified
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sentence of 10 years, with six years fixed, for the third count, all of which fall well within
the statutory guidelines. (R., pp.71-73.) At sentencing, the district court articulated the
correct legal standards applicable to its decision and also set forth its reasons for
imposing Brans’ sentences. (7/2/15 Tr., p.12, L.7 – p.16, L.22.) The state submits that
Brans has failed to establish an abuse of discretion, for reasons more fully set forth in
the attached excerpt of the sentencing hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)
Brans next asserts that the district court abused its discretion by denying his Rule
35 motion for reduction of his sentences in light of information he points out in the
psychosexual evaluation, the period of time between his felony convictions, and
because he participated in jail programs prior to sentencing. (Appellant’s brief, pp.6-7.)
If a sentence is within applicable statutory limits, a motion for reduction of sentence
under Rule 35 is a plea for leniency, and this court reviews the denial of the motion for
an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840
(2007). To prevail on appeal, Brans must “show that the sentence is excessive in light
of new or additional information subsequently provided to the district court in support of
the Rule 35 motion.” Id. Brans has failed to satisfy his burden.
Brans provided no new information in support of his Rule 35 motion. (R., pp.8185.) He merely reiterated his sentencing arguments that he was amenable to treatment
and had participated in programs in the jail before sentencing, that his last felony
conviction occurred in 1992, and that, while the psychosexual evaluator concluded his
overall risk level was moderate, Brans scored “low, low and normal” on three risk
assessment tests. (R., p.84; 7/2/15 Tr., p.9, L.7 – p.10, L.12.) Because these are the
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very arguments Brans’ counsel made at sentencing (see 7/2/15 Tr., p.9, L.7 – p.10,
L.12), none of this was new information before the district court.

Because Brans

presented no new evidence in support of his Rule 35 motion, he failed to demonstrate in
the motion that his sentences were excessive. Having failed to make such a showing,
he has failed to establish any basis for reversal of the district court’s order denying his
Rule 35 motion.

Conclusion
The state respectfully requests this Court to affirm Brans’ convictions and
sentences and the district court’s order denying Brans’ Rule 35 motion for reduction of
sentence.

DATED this 26th day of February, 2016.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 26th day of February, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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appropriate for both victims in this case for the court
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to impose a $5,000 civil penalty for both S.T.B. and
M.B. And, Judge, with regard to court costs, public
defender reimbursement, the state will submit to the
court. With that I'll submit.
THE COURT: Mr. Dowell, on behalf of your client?
MR. DOWELL: Thank you, Judge. Judge, just
briefly, looking at Shane's criminal history he
obviously had a few Issues back In '92. I believe he
was 18 years old at that point. Everything else has
been misdemeanors. For the most part he's moved beyond
his criminal history or I guess rising to the felony
level until he got to this point.
All that being said. Judge, it does appear
that he does take accountability as far as what we can
see in the psychosexual evaluation for the most part.
Sombke in the evaluation he doesn't say that he's just
amenable. "He's highly amenable to treatment" were his
words.
I know it says that he's a moderate risk.
and this Is the exception I take with the ultimate
conclusion of Dr. Sombke. The Sex Offender Management
Board provides three tests to determine the risks to
re-offend, speclallzed risk assessments. I don't want
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to discount the fact that Dr. Sombke did complete all
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three of these tests, the Static 99, the Stable 2007,
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and the MSI II. The problem is that on the Static he's
a low risk. He scores a 1. The Stable he's a low
risk, scores a 3 out of 26. And in the MSI II he's in
the normal range where it states there is no indication
that he suffers from any kind of sexual dysfunction or
desire disorder. At the end of it it suggests he makes
a suitable treatment candidate.
So the three tests to determine risk to
re-offend he's low, low, and in the normal range where
he doesn't suffer from any sort of sexual dysfunction,
but the ultimate conclusion Is moderate. I don't know
how he got to that ultimate conclusion given the three
tests that are supposed to be used and did use those
correctly. I just say that, Judge, as I don't know how
he got to the moderate risk using these three tests.
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All that being said, Judge, Shane is sorry.
We understand that there must be some sort of punitive
aspect to the sentence in this case, and he's willing
to be able to move beyond this. willing to take
whatever treatment Is ordered of him.
Given everything the maximum sentence Is In
my opinion excessive with the 15-year fixed portion.
And we understand that there needs to be some
treatment, and he's going to have to get that treatment
10

9

1
?

3
4
5

6
7
8

9
10
11

12
13
14

15
16
17
18
l!)

20
21

22
23
24

25

before he will be released from custody.
And sincA he's In the moderate range, he
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will probably be sent to Orofino for that treatment.
He will be over at ISCC. It will probably be a
nine-month instead of an 18-month program.
We'd ask the court to consider a sentence
along the lines of one-and-a-half plus four-and-a-half.
There will be a punitive aspect, so there is going to
be some sort of punishment. Shane will get whatever
counseling and treatment Is necessary. And as
Mr. Paskett Indicated, until he takes accountability
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and gets through that, the parole board is not going to
release him from custody, so he has to do that.
We do believe that a one-and-a-half plus
four-and-a-half would adequately address all of the
Toohill factors. It will allow the victims in this
case to be able to move forward. Shane gets punished,
but also he gets the treatment that is necessary to be
able to move beyond this. Thank you.
THE COURT: Mr. Brans, you're entitled to make a

anything. I mean, I don't know -- you know, I think It
might be a little AxtrAmA wh;:it thR prosRculion is
asking, but it's -- I mean, it's my fault. There's not
much more I can say about that really. I'm sorry.
THE COURT: Anything in response from the state?
MR. PASKETT: No. Judge. I'll just submit.
THE COURT: The court has considered the
presentence investigation report, the victims' letters,
the mother's typed letter with the older victim's
handwritten letter to the court. I've considered the
GAIN assessment, mental health review, the psychosexual

evaluation, the recommendations contained in all of
them. The court has also considered the supplement to
14 the presentence investigation consisting of letters
15 submitted on behalf of the defendant, from Michael
16 Stamboulis (phonetic), Dana Shook, along with attached
17 certificates of programming the defendant has taken
18 advantage of while incarcerated, a pre sentence and
19 pretrial In this matter.
The court notes that in this sentence along
20
21 with all sentences it is required to seek four separate
22 goals from any sentence. Number one of which is
23 protection of society, which in this case is a very
24 Important goal as there are two young victims, one 10
25 and one 12, and the conduct as the state Indicated was
12
12

13

statement to me before t decide what sentence to impose
but are not req uired to do so. Do you wish to make a
statement, sir? You can remain seated.
THE DEFENDANT: Without the people that I
actually need to apologize to here it's hard to say
11
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extreme. The physical abuse was extremely violent, to
2 some extent depraved. Leaving 10- and 12-year-olds
3 alone together on a daily basis for a number of hours,
4
padlocking the cupboards and refrigerator door, at
!>
times lucking •• according to them locking them in
6 their rooms. plus severe and substantial physical
1 beatings.
s
With regard to the 12-year-ofd there was
g also severe and substantial sexual abuse as described
10 in Count Three. This is the kind of crime where this
11 court believes that a real deterrent effect can be
12 achieved both to this defendant and to any others out
13 there contemplating or in a position of exercising
u physical and/or sexual abuse over children.
11;
I think this is the kind of case where
16 society needs to know, a message needs to be sent that
11 it just will not be tolerated. And, in fact, if you
1a engage in it, there will be substantial consequences.
19
Possibility of rehabilitation is the next
20 sentencing goal the court will address. I understand
21 Mr. Dowell's arguments on Dr. Sombke's psychosexual
22 evaluation and the three risk assessments; however,
23
Dr. Sombke's evaluation also determined that the
24 defendant at least demonstrated significant antisocial
25 personality disorder traits, and I think that that
1
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I'll address the sentence on Counts One and Two.
You having admitted to felony injury to a
child in Count Three, injuries resulting from sexual
contact with your 12-year-old daughter, I do find that
you are guilty. I do acknowledge that you ultimately
at least expressed some responsibility for the crime in
the psychosexual evaluation, and I guess in kind of a
deferred way in the presentence investigation report.
On Count Three the sentence will be a
sentence of ten years. Six years fixed followed by
four indeterminate. I will order that you reimburse
the victim in that count a $5,000 civil penalty. I'll
impose fines, including court costs of $500. I'll
waive any reimbursement for public defender.
I wlll order that during the term of the
sentence you will have absolutely no contact and extend
the no contact order with the victim of that crime for
the term of the sentence.
With regard to Count One, the physical abuse
here was extreme. I'm going to impose a consecutive
sentence of two years fixed followed by eight years
indeterminate, additional fines, including court costs,
totaling $300. The victim. M.B.B .. in that case. I
will also order a $5,000 civil restitution penalty. As
indicated that jail prison term will run consecutive to
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the sentence in Count Three.
With regard to Count Two I shall run that
concurrent with the Count One sentence, both of which
will be consecutive to Count Three, two fixed followed
by eight indeterminate. I'll waive additional costs
and fines on Count Two, not order any additional
restitution.
What you're looking at, sir, is on Count
Three a sentence of ten years, six years fixed followed
by four indeterminate. Counts One and Two, the
sentences, although those two counts will be
concurrent, they will run consecutive to the Count
Three count, two years fixed followed by eight
indeterminate.
So you are looking at a minimum period of
eight years fixed, sir, before being eligible for
parole. I believe that thAt sAntenc:e is necessary to
achieve the sentencing goals I've set forth here. I
think any lesser sentence would diminish the serious
nature of the crimes and the serious nature of the
damage that you have caused both of your daughters 10
and 12 years of age. You will receive credit for time
served.
Do we know how much that is. Officer?
OFFICER: 163 days.
115
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carried a significant amount of weight in Dr. Sombke's
2 assessment of risk.
3
The final consideration is punishment or
4
retribution. This crime is of such a heinous nature
s that I do believe that some sort of retribution is
6 necessary and effective to demonstrate just how serious
1
this is. If you engage in them, you're going to have
s to suffer the consequences.
9
I have reviewed all of the legislative
10 criteria set forth in 19-2521 for balancing
11 incarceration with probation. This is a crime against
12 persons. It's a sexual crime of a sexual nature at
13 least as to Count Three, a crime of violence as to two
14 young girls for which the defendant had authority and
1s control over, and it's not •• cannot be argued to be a
16 case where probation is at all •• submit any
11
possibility in this case.
10
Having made the determination a prison
19 sentence needs to be imposed, I must next address the
20
nature of that sentence, how long should that prison
21 sentence be.
22
Frankly, Mr. Br.ms, I do not believe the
23 slate's recommendations are overly excessive. I can
2,s understand why you would believe that. I'm going to
25 start with the sentence for Count Three first, and then
1
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